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Comptroller General Ciaan?
of the United States

'm.. D.C, 10848

Decision

Matter of: Machinewarks, Inc,
rile MNo,: B~258123

Date: December 12, 1994
‘i“g’.;‘;?x’ LA

Ronald T Walker for the protester

JererSukman for Command Components Corporation, an
interested party,

Jonathan Cramer, Esq., Department of Justice, for the
agency.. .

Behn Miller, Esg., and Chrisrtine S, Melody, Esq.,, Office of
the General Counsel, GAO, participated in the preparation of
the decision, '

DIGEST ‘

1.*é§qency dé%ision é% require\bid samgios in lieu of
technical proposals and first article,testing is raasonable
where. (1),solicitation contained detailed drawings and
technical spocifications enabling biddérs~to ‘manufacture
nencomplex component,parts, ‘and 3(2) aqency “did not have
adequate specifications to describe facility of use
characteristics it required in the components,

S et Y ;\¢.~

2, - Protgstgphallenging 30-day timevlimitg?or preparation
and submission o{gbid samples is deniediwhere' “{1}). agency
has, presented unrebutted eévidence. Lhat’302dsys oonstitutes
ressonable :and sufficient ‘eime within whioh Lo produoe non=-
complex*component ‘Parts; (2) ssvsral“offerors ‘have' complied
with-30-day submission requirement ‘Under previous.&
procurements; and (3) as a result of: pre-solicitation notice

published in the Commerce Business Dayjilv, prospective
bidders actually had 45 days to prepare a bid sample.

DECISION

Machinewerks, Inc, protests the terms of invitation for bids
(IFB) No. 1PI-B-1053-94, issued by the Federal Prison
Industries, Inc. (UNICOR)', Department of Justice, for

'Federal Prisén Industries, Inc., which nperatss under the
trade name UNICOR, is a wholly-owned government corporation
within the Department of Justice, under the federal prison
system. UNICOR was cresated by Congress in 1934, and
(continued. ..}



etqnt’cap Fand. nandle assembly component parts, whiéh will be
assembled by UNICOR and sold to other government users for
the fabricatlon of a connector~-an lntegral component of
most:high density lighting fixtures, In its protest,
Machinewarks argues that the solicitation’s bid sample
specification is unduly restrictive,

Wa deny tho protest

On"ﬁulﬁﬁa,,IQSQ; UNICOR {ssued: theéggllcitation ‘to.
approximately 40 contractors,‘including Nachinewerks

The?™ IFBrrequired bidders:to manufacture eight separate -
componént:. xtema--which,;“hen assembled, would;form a cap and
handle .assembly, The elght requlred 1tems ware: ;a ‘handle;
a retaining screw; a spring plate;-a cap; a retaining ‘ring;
an "0" ring; and two washers of diffefent siZes, ‘The IFB
included detailed drawings; and’ ‘technical. speoitioationa for
the manufacture of each comporent, The IFB specified that
bidders were to submit these compenents in a disassembled
state~—and that those bidders who had.never produced these
items for UNICOR before would be required to submit a bid
sample of the eight component parts with their bidl..» g

Machinewarks claims thaf“the Bid samgT? requironant iama
undily restrictivey First, the:prétester maintains:ithat .
because of: ‘the cost’s? required to§produoe ZP bid aampla,*the
agency should instéad- require technioalgpropoaals and £irst
article testing. rMachinewerks also argues‘that the 30~day
timeiframe; ‘set forth inithé 'IFR¥for:” preparing and submitting
.a bnggample ig? unduly restrict;ve%ainoe~-aco0rding to the
protester--theicap and%hood ‘assembly component’parts require
at@}eaat 10 weeks: to" produce.rﬂAaﬂrelief, Machinewerks
.réquests that the IFB “and ‘bid? sample requiremernt be
cconverted to. a*negot;ated procurement ‘with a first article
resting requirement, 'or, alternatively, that the current bid
gample submission requirement be’ ‘extended to accommodate a
lo-weak bid aample manufacturing ‘period.

Under tha Competition ST Conff%éﬁ%hg$Act of 1984 (CICA),

41 ‘U’s. C.u8 253(a) (1988) " contracting ‘agencies_ are
raquired to: obtain fullé_nd opeggtompetition and,=in doing
80, /are; raquired to use competitivu procadurea—-neQOLiation
Or. analad ‘bids-~tHat they- determlneeto be best suited to
tha‘circumatancesjof a‘given procurement._ill uU.s.C.

§ 253(a)’(1); Military Base Manaqement., -Inc,, 66 Comp. Gen.
179 (1986), 86-2 CPD 9 720. CICA, and the implementing
Federal Acquisition Regulation (FAR) provisions, further
provide that, in determining which competitive procedure

1(,..continued)
provides employment, education, and training opportunities
to inmates under fedearal custody.
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is appropriate, an agency shall solicit sealed bids if:
(1) timae- permlts, (2), award ‘will be made sclely on’'price;
{3),;discussions -are not necessary; and (4)-the aqency
reaaonebly eXpects to receive more than one sealed’bid,
41 U,/8,C, § 253(a)(2)(A), FAR § 6,401; Premiere Vepndin
5-25643‘7, June 23, 1994, 94-1 CPp 9 380, Negotiated
procedures are only authorized if sealed bids are not
appropriate under 41 U,S8.C. § 253(a) (2) (A),

witn’ respecL tgﬁghether bid_ samples ‘or first artxcle testing
procedures shoild’ be used, FAR § 14,202~ 4(b}(1} precludes
procuring agenctes from requ;rlng bidders.to. ifurnish”bid
samplee unless there_are:characteristics: ‘0f the-product that
cannot ‘be described adequately in the Specifications.: FAR

§ 14;202- 4(0) xndicates that it 'is appropriate to request
bid:samples for products ‘that- must be suitable from the.
standpoxnt of balance, ‘facility of use, . general ‘feel, color,
pattern, | .or, other characterlstlcs that cannot’ be de:cribed
adequately fin“the speciflcations., HOWeverge"when more than
a minor portien ‘of the characteriatics of the pFodiuct cannot
be .adequateély described in the spnciflcatlon," the FAR
provides that such "products should be acquired by two-step
sealed bidding, or negotiation"--which would generally -
require first artlcle testlng, in lieu of bid samplea. 1d.

Inéthigﬂpaaep.the aqency asserts that there ere two required
characteristics “of .theicap-and hoodﬁg;sembly componenta
which cannot ge” articulated An a wrltten specxtice&ion.

‘‘‘‘‘‘‘‘

other compgnents usedato fabrlcate ‘the™ connector end - item.
Next;. ‘the agency.. ‘states” that it also“needs’ toaprocure a bid
aemple to guarantee the color and quality of -the components’
metal: plating.f In this .regard, the IFB specified that
"visual, air/water testing and plating, and deburring®

evaluations of the bid semples would be pertormed.

-

While the“pretegfgr asggite that technical proposelqghnd
first’article- teetingﬁwould better ‘suitiithe, aqencyuezneede,
UNICOR responde%that because ‘tHe hodd-<and: capfessembly >
componente areznot technlcally compleﬁﬁitemsh_the;current
IFB. and ‘bid - eample requlrement ‘best’isuit its; minimum ‘needs .
Toithat 7end ZUNICOR explains that a“ negotiatedmprocurement
withﬁ;irst ‘article testingfisinot, feesibleexqgthia case
because of the risk of ‘Contracting for-an unecceptable item,
and“the:time delays fzrst article, ‘testing involves. In this
regard,: negotiated procurements with first article testing
typically’ require?60 to 90 days for first article
prodicétion, as welljas additional time for government
testing and certification. Additionally, the agency" ‘reports
that because detailed technical drawings and specifications
are already in existence and set forth in the IFB, technical
proposals for manufacturing this item are not required, and
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would Be redundant., That is, the ‘agency only requires a
compateént contractor to produce the required component items
in accordance with the existing specifications, Fipally,
the agency notes that the alleged costs of manufacturing new
component items can be recouped equally by bidders through
their bid or proposal prices,

Given UNICOR's mission to manufacture various components
under strict;contract deadlines “for sale to other government
users-—who 'incorporate the components into,.an assembled end
item, .like he?high4dens;ty lighting: ‘corinector’ for which
these particular compchenis are required--as wWell as the
unavoideblegﬂslays inherept if:fiystfarcicle testing; we
find-the agegpy’s use of sealed’ biddipg procedures and the
bid sample irequirement to’be reasonable. ihsent-using’
sealed bidding’and requiring a bid: sample from ‘€ach: bidder,
we - see .ho efficient way for the agency Ak promptly ascertain
Wheré?'as hére, a bid sample’ requxremedﬁﬁfs nécesaary to
guarantee technical compatibility and ‘énable .the agency to
satisfy "its’ timinq requirements,lthe requirement is;,
unobjectionablo. See Pynco;~Ingi ~*B-257853, Nov.:16;
1994; 9452 CPD 9.z (agency decisxong&gﬁrequiro "bidisamples
inglieu ofrtechnical ‘proposals -is redsonable wherq;&po
agericy_did not have adequate Specifications to describe the
facility joffuse characteristics it required in procured
aircraftitest sets); .Trim - SEB- =247913,,
Julyg13p§1992, '92-2 CpPD 9 17. (30—day ‘bids sample submission
requiremenﬁgreasonable where record showed :that. agency was
workinq under timejdeadline to! brinq it s currentghquipment
into’ compliance thh“Department ogﬁoefense ‘directive, and
regord otHerwisa showed that biddérs could reasonably
produce "the required part ‘within this time frame); Pose,
Ingi/ B-218491,2, 'Sept,’23,:-1983, 83-2 CPD 9 318 (bid
sample reqvirement for address labels unobjectionable where
necessary to guarantee technical compatibility between
labels and printer mechanism) .

To the extent the protester claims that:: 30 days preparation
time for submitting a bid sample is unduly restrictivas,

the agency asserts that given the explicit technical
specifications and drawings set forth in the IFB, as well
as the fact that the cap and handle component parts do not

’wepnota that the “FAR prOVlSionS gcverning first article
teeting support our conclision‘here. FAR § 9,302(a)
indicates*that first article testing should not be used if
it will ‘significantly impact "cost or time of delivery."
Additionally, FAR § 9.304(d) provxdes that first article
testing and approval "is not requiréd" where, as here, the
solicitation contains "complete and detailed technical
specifications."
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11141212
require extensiveﬂtechniqal prepqration or expertise to
produce, the allotted 30 days is sufficient time for. e
offercrs to genaerate : ‘and fgubmit:fa component:sét bid: sample.
In this. rcqard,EUNICOR alao reporta .that other bidders:have
successfully:complied withithe same bid sample: -submission
requirement ;for prior: prdéﬁremonts of :thia item; ‘moreover,
the agency points*out that for .the currsit requirement ;. four
bidders submitted :bid "samples by the bid.opéning dcadline.
Finally, weindte-t that in-addition to the 30-day time WiRidow
provided by the IFB, because thls requirement--along with a
list of the required technical drawings and specificaticns--
was synopsized in a June 22 Commerce nu;in.lt_nlilz notice,
bidders actually had an additional 1% days within which to

begin manufacturing the required bid sample,

The protest is denied,

Rohert P, Murghy )
General Counsel

The agency has also furnished this Office with an actual
cap and hood assembly item, which supports its position that
the component parts are not overly complex to manufacture.
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